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1. Introduction

Whilst a prosecutorial option for several decades, and a component of the Whole System
Approach (WSA) since its inception, Diversion from Prosecution (DfP) has received limited
attention in comparison to other strands of practice. This neglect is echoed amongst existing
and current literature which has rarely examined the use of this prosecutorial option (Gibson
& Jardine, 2026).

The use of DfP has increased significantly over recent years following policy changes within
the Crown Office and Procurators Fiscal Service (COPFS) and the revision of the Lord
Advocate’s guidance, and instruction to avoid prosecutions of some individuals depending
on their circumstances. These changes result in DfP being adopted more often and for a
wider range of matters than had been the case in recent years. The ambition of ensuring
efficient and effective justice as part of the Justice Vision and the Recover, Renew and
Transform agenda will also increase the use of DfP in the coming years. Moreover, a focus
on maximising diversionary approaches such as DfP features prominently within the final
report of the Scottish Sentencing and Penal Policy Commission. In light of this, a section
dedicated to practice in this area is warranted.

Whilst the contents of this section are as current as possible, it should be noted that the
publication of the Joint Review of Diversion from Prosecution in 2023 instigated a review of
policy and practice that is likely to result in a range of changes to way in which DfP is
delivered over the years ahead. The 32 recommendations contained therein are likely to
result in slightly different approaches to certain situations, as well as improve multi-agency
communication between partners, accused individuals and those who have been victims of
crime. A working group consisting of various stakeholders was subsequently established in
2023 to take heed of, and propose responses to, the review. Their work continues at the
time of writing; updates will be shared through CYCJ and other partners at the appropriate
time. This review dovetailed with a review of the DfP guidance, culminating in the publication
of the 2026 Diversion from Prosecution guidance. Whilst the content of this guidance was,
on the whole, not a major departure from existing practice there are certain developments
that practitioners and those devising service delivery ought to be mindful of. These are
highlighted within this section.

1.1 What is Diversion?

Defining diversionary practice is a difficult task, with Mallion et al. (2025), Benbow (2019)
and Brown (2019) each noting that the term is vague, and often varies depending upon the
context within which it is used. The phrase has been used in various contexts across the
youth justice arena, blurring the distinction between the various initiatives to which the label
‘diversion’ has been attached. Broadly however, the term diversion is used to describe
processes, practices and policies which provide alternative means of responding to episodes
of offending behaviour other than through the penal mechanisms of being charged,
prosecuted and sentenced. The practical means by which this is achieved across Europe
vary, with lesser or greater contact with formal judicial systems (Diinkel, 2022; Mallion et al.,
2025).

In the United Kingdom, the uptake and popularity of such approaches has waxed and
waned, with the era of responsibilisation and neo-liberal assaults upon childhood ending the


https://www.gov.scot/policies/youth-justice/whole-system-approach/
https://www.gov.scot/policies/youth-justice/whole-system-approach/
https://www.gov.scot/binaries/content/documents/govscot/publications/strategy-plan/2017/07/justice-scotland-vision-priorities/documents/00522274-pdf/00522274-pdf/govscot%3Adocument/00522274.pdf
https://www.gov.scot/publications/justice-vision-priorities-closing-down-report/pages/6/
https://www.gov.scot/publications/justice-vision-priorities-closing-down-report/pages/6/
https://www.gov.scot/binaries/content/documents/govscot/publications/independent-report/2026/02/justice-works-report-scottish-sentencing-penal-policy-commission/documents/justice-works-report-scottish-sentencing-penal-policy-commission/justice-works-report-scottish-sentencing-penal-policy-commission/govscot%3Adocument/justice-works-report-scottish-sentencing-penal-policy-commission.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/progress-report/2023/02/joint-review-diversion-prosecution/documents/joint-review-diversion-prosecution/joint-review-diversion-prosecution/govscot%3Adocument/joint-review-diversion-prosecution.pdf
https://communityjustice.scot/whats-new/insights/national-guidelines-on-diversion-from-prosecution-in-scotland/
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pragmatic, diversionary approach seen through the 1980s (Bateman, 2020; Brown, 2019;
Mallion et al., 2025). The introduction and advancement of the WSA across Scotland has
subsequently seen a greater willingness to utilise diversionary practice (Benbow, 2019;
Gillon, 2018), further demonstrating the intermittent and cyclical nature of Scotland’s
relationship with diversion.

When applied within generic practice with children across Scotland in conflict with the law, or
exposed to risk, it can mean the provision of support in lieu of referral to the Principal
Reporter. Similarly, literature referring to diversionary activities or approaches may allude to
Early and Effective Intervention (McAra & McVie, 2018); see Section 10 of this guide for
more information on this area of practice. Moreover, within policing and legal circles the
broader term ‘diversion’ has been used to refer to a variety of procedures including fixed
penalty notices, referral to counselling or other similar measures (Richards, 2014).
Internationally, the phrase ‘diversion’ has multiple meanings and interpretations (see: Cowan
et al., 2019; Mallion et al., 2025; Reddy, 2022; Stevens et al., 2022), resulting in cross-
border comparisons being difficult to undertake.

In light of this confusing and amorphous landscape it is important to specify exactly what this
section relates to: namely, the mechanism by which prosecutors are able to refer an
individual to social work or other identified agency in lieu of the individual being prosecuted
or facing other prosecutorial proceedings. It is a decision that can be taken when it is
deemed an appropriate means of addressing the underlying causes of alleged offending. In
Scotland, this is referred to as Diversion from Prosecution (DfP). As a prosecutorial option it
has the twin aims of providing an appropriate person-centred response (based on the
circumstances of the individual and the alleged offence) without the need to enter formal
judicial proceedings, whilst also delivering a swift response to said behaviour and thus
attempting to prevent further conflict with the law.

DfP is one of multiple approaches that Scotland has adopted in order to divert children and
young people away from the judicial arena. These steps have coincided with a reduction
both in the number of children being referred to the Principal Reporter on offence grounds
and of the number of children aged 16 or 17 appearing in court (McAra & McVie, 2018,
2022). It is an example of a policy shift and change in practice having a material impact upon
children’s lives.

This section primarily focusses on the policy, practice and research relating to children and
young people who are diverted from prosecution; however, much of the content is also
relevant to adults. It will also be of interest to those who wish to know more about
diversionary practices more generally. The content is somewhat skewed towards local
authority social work practitioners, and their colleagues in the third and voluntary sectors.
That being said, professionals within the field of prosecutorial services, police and beyond
will find content within this section that will enhance their understanding of DfP.

1.2 Why use DfP?

The benefits of DfP are many and provide varied opportunities for accused people to
improve their situation. These benefits provide strong encouragement to justice
organisations, statutory bodies and political decision makers to support the increased use of
such an approach.


https://www.cycj.org.uk/resource/youthjusticeinscotland/
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They include, but are not limited to, the following:

o For the accused person: access to support and assistance at an earlier stage,
rather than having to await the conclusion of criminal proceedings; the opportunity to
avoid a criminal conviction which may hinder employment opportunities and lead to
other adverse outcomes.

¢ For the person who has been harmed: avoidance of a lengthy wait for criminal
proceedings to take place and conclude; not having to give evidence in court; the
opportunity to take part in restorative approaches (albeit this is only available in some
parts of the country).

e For the police and court: a reduction in court business; fewer police officers
spending time in court providing evidence; fewer witnesses being called to court;
reduction in reoffending rates; greater time to spend on more complex cases.
Furthermore, Epperson et al. (2023) argue that DfP can contribute to a reduction in
imprisonment, and the mass surveillance of people through justice mechanisms.

o For social work and support services: the opportunity to deliver support at an
earlier stage; a reduction in screen-based tasks, thus providing greater opportunity to
spend time with individuals.

¢ For the state: financial savings; reduced offending; improved wellbeing. Koegl et al.
(2023) and McAra and McVie (2018, 2022) collectively highlight the reduced
expenditure that diversion approaches bring, as well as the longer term reduction in
acts of criminality. Mallion et al. (2025) have highlighted the beneficial impact that
pre-court diversion can have upon reoffending rates, including in episodes of
violence. Henneguelle and Weatherburn (2025) provide similar findings in lower-level
drug offences.

1.3 Who is DfP for?

Until recently, DfP has traditionally been thought of as a prosecutorial option reserved for
young people and women. Similarly, limited and focussed local provision has led to the belief
that only particular types of crimes can be dealt with through this mechanism, and in limited
areas of the country. These views are entirely inaccurate, and COPFS will utilise DfP where
it is the most appropriate course of action, based on the circumstances of the parties
involved.

The ultimate decision over the use of DfP solely rests with COPFS, however dialogue
between the local authority and prosecutor is expected in order to ascertain the suitability of
an individual and the scope for intervention.

The following subsections explore this in more detail, but in short; DfP can be utilised with
people of all ages, genders, backgrounds and — within the limits of Lord Advocate’s
Guidance — in response to a wide range of crime types.
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1.3.1 All Ages

As Smith (2021) notes, diversionary approaches have often been adopted in response to
youth crime given the reduced responsibility that children and young people are felt to
possess. Evans et al. (2022) make a similar argument, pointing to the lack of maturity
amongst young individuals, and their limited agency to affect circumstances in their lives. In
Scotland, the updated sentencing guidelines reflect a growing recognition of these factors
amongst the judiciary. Whilst earlier studies of DfP in Scotland suggest that some
stakeholders have viewed that option as one solely suitable for younger people (Bradford &
MacQueen, 2011; Robertson, 2017), this ought not to be the case, with Gibson (2019)
highlighting policy changes at the Crown Office and Procurator Fiscal Service which have
altered the way in which decisions are reached.

These policy changes now mean that:

¢ In all jointly reported cases - including where the accused is aged 16 or 17 and
subject to a Compulsory Supervision Order (CSO) - there is a rebuttable presumption
that all such accused will be referred to the Principal Reporter of Scottish Children’s
Reporter Administration (SCRA).

¢ In all cases where the accused is under the age of 18 (and not subject to a CSO)
there is a rebuttable presumption that an alternative to prosecution will be in the
public interest and, in cases where an identifiable need has contributed to the
offending, active consideration should be given to referring the case for diversion.
This position may change upon the full implementation of the Children (care and
justice) (Scotland) Act 2024 in early 2027. See below for more details.

¢ In all cases where the accused is 18 or over where an identifiable need has
contributed to the offending and that need can best be met through diversion,
consideration will be given to referring the case for diversion. A referral for diversion
will be appropriate where, after assessment of the circumstances, and taking into
account public interest, it is the best outcome for the individual.

This has the effect of making DfP a prosecutorial option for all individuals, of all ages. The
impact of this development can be found in the 2023-24 Justice Social Work Statistics
(Scottish Government, 2024) which demonstrates the increase in use of DfP, particularly
amongst the adult population but with a sizeable proportion of all DfP referrals relating to 16
and 17 year olds.

The Children (Care and Justice) (Scotland) Act (see Section 1) did not make specific
provisions on DfP. However, when the relevant components of that Act are commenced, this
legislation will define a child as someone under the age of 18 and will thus enable all
children to be referred to the Principal Reporter where necessary. This may result in a
greater use of the Children’s Hearing System rather than DfP for this cohort. That step will
enable all those under the age of 18 to be referred to SCRA irrespective of whether they are
subject to a CSO or not. It is likely that COPFS will continue to utilise DfP for those children
whose 18" birthday is looming, given the challenges of undertaking the required steps to
impose and deliver a CSO during that window and for whom the relevant fiscal may want to
see a longer period of support put in place.


https://www.scottishsentencingcouncil.org.uk/media/2171/sentencing-young-people-guideline-for-publication.pdf
https://www.cycj.org.uk/wp-content/uploads/2019/12/Info-Sheet-86-1.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/statistics/2024/09/justice-social-work-statistics-scotland-2023-24-part-1/documents/justice-social-work-statistics-scotland-2023-24-part-1/justice-social-work-statistics-scotland-2023-24-part-1/govscot%3Adocument/justice-social-work-statistics-scotland-2023-24-part-1.pdf
https://www.parliament.scot/bills-and-laws/bills/children-care-and-justice-scotland-bill
https://www.cycj.org.uk/resource/youthjusticeinscotland/

CJIC)J

Children and Young People's
Centre for Justice

WWW.Cycj.org.uk

1.3.2 All Offences

Diversionary approaches for children and young people have traditionally been adopted due
to a belief that the behaviours which bring them into conflict with the law are commonly of a
less harmful nature. This latter point - whilst perhaps historically accurate to some extent -
does not reflect contemporary practice in this field, with the Diversion from Prosecution
quidance explicitly noting that the nature of the offence is not the primary factor when
considering who receives DfP. Rather, DfP is a response that may be considered for all
accused persons and can be utilised when it is the most appropriate option given the
circumstances surrounding the offence, and the individual concerned. Despite this clarity
within existing policy, recent scholarship by Gibson and Jardine (2026) points to DfP being
utilised for those matters often deemed to be of a less serious nature, and in practice acts of
a more harmful nature are less likely to result in a DfP offer being made to the accused
person.

1.3.3 All Areas

The creation of national guidance was in some way a response to the ‘postcode lottery’ of
DfP provision that had existed across Scotland for many years. Due to local practices and
urban myths relating to inclusions and exclusion criteria, uptake of DfP had traditionally been
patchy across the country (Benbow, 2019; Bradford & MacQueen, 2011). This may also
relate to the nature and quality of existing relationships between the various agents in the
diversionary process, including police officers, COPFS and social work practitioners (Murray
et al., 2015). These connections have been lost somewhat following COPFS’s decision to
adopt centralised marking in most cases (Maglione et al., 2020), although this ought not be
the case for those under the age of 18, with a smaller national team dealing with the large
majority of police referrals. The situation is compounded by inconsistent rates and frequency
of referrals for children and young people, with some local authorities reporting a steady rate
of DfP cases, whilst for others this occurs more sporadically (Benbow, 2019).

The 2020 DfP guidance responded to this by calling for the availability of DfP support in all
areas of the country, with a bespoke level of care provided irrespective of location; a position
that was echoed in the 2026 iteration of the guidance. This step is likely to have contributed
to the substantial increase in the use of DfP across all areas of the country since 2020.

1.4 Responsibility

As Robertson (2017) illustrates, those involved in delivering DfP have often held competing
and contradictory positions with regards to the need for individuals to accept full
responsibility for their alleged actions, or to admit guilt. New 2026 guidance offers clarity on
the situation, stating:

“DfP does not require a statement of ‘guilt’ or ‘innocence’ by the person, however, the
person must accept that an incident took place and that they will engage in support
or an intervention to address the underlying issues/needs.”

It is therefore left to the practitioner supporting the individual to gauge whether the
willingness of the accused person to engage in the DfP process is sufficient to provide
confidence that they are adequately committed to the suite of supports that may be made


https://communityjustice.scot/whats-new/insights/national-guidelines-on-diversion-from-prosecution-in-scotland/
https://communityjustice.scot/whats-new/insights/national-guidelines-on-diversion-from-prosecution-in-scotland/
https://www.gov.scot/binaries/content/documents/govscot/publications/statistics/2025/09/justice-social-work-statistics-in-scotland-2024-25---part-1/documents/justice-social-work-statistics-in-scotland-2024-25-part-1/justice-social-work-statistics-in-scotland-2024-25-part-1/govscot%3Adocument/Justice%2BSocial%2BWork%2BStatistics%2Bin%2BScotland%2B2024-25%2BPart%2B1.pdf
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available to them. It is not necessary for the practitioner to adjudicate on the remorse,
culpability or guilt demonstrated by the individual (Gibson & Jardine, 2026). This position —
mirrored in many European nations (Duinkel, 2022) - avoids the challenges and barriers to
DfP that have been highlighted by those examining diversionary practices in England, where
admission of guilt is mandatory prior to the provision of support (Cushing, 2014; Robertson,
2017). This led to the Centre for Justice Innovation recommending the removal of this
stipulation, as outlined in their Diversion Toolkit.

2. Effective practice
2.1 Theories relating to DfP

Diverting those who have been accused of criminal behaviour away from formal justice
responses has long been identified as a means by which desistance can be supported
(McAra & McVie, 2014, 2022). This has been found to be true across a range of diversionary
approaches (Hartsell & Novak, 2022). Scholars have argued that minimising contact with so-
called ‘antisocial peers’ can assist the process of avoiding conflict with the law, by
weakening bonds to those who may support negative acts, and by reducing opportunity to
engage in them (McAra & McVie, 2007). This argument is supported by Malvaso et al.
(2024) in their discussion of steps that can be taken to keep children away from the formal
justice systems. Furthermore, avoiding contact with the stigmatising effects of involvement
with court and other legal proceedings can reduce the risk of being labelled as ‘deviant’,
making the accused less likely to internalise the label and its negative associations (Hartsell
& Novak, 2022; Wilson & Hoge, 2013).

Whilst perhaps not the ambition of their policy shift, England’s drive towards reducing the
number of first time entrants’ into the justice system has seen greater use of diversionary
measures, albeit with subtle differences in the model of practice utilised. This has led
Bateman (2020) to comment on the long term impact upon desistance amongst this cohort,
whose limited contact with the system has contributed to them subsequently coming into
conflict with the law less often. Similar findings have been found elsewhere, including Ireland
(Reddy, 2022), the United States of America (Schlesinger, 2018) and Australia (Cowan et
al., 2019).

Practitioners note other features of DfP which can be of benefit, including access to
resources and supports which address the underlying causes and drivers of the alleged
offence (Benbow, 2019). Responding to areas of an individual’s life which may precipitate
exposure to risk or have an impact on wellbeing, DfP support can improve the social milieu
experienced by the child or young person, and in turn assist them to achieve their desired
ambitions and goals, including reduced conflict with the law. As Benbow (2019) goes on to
articulate, these contrasting theories (minimising contact with formal systems vs. providing
support to achieve a positive outcome) compete against one another, playing out in the daily
practice of those delivering support.

This tension is present in existing national guidance, which highlights that the benefits of a
successful diversion from prosecution are four-fold as it:


https://justiceinnovation.org/
https://justiceinnovation.org/publications/valuing-youth-diversion-toolkit-practitioners-0
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o Provides the person with an opportunity to obtain support to deal with any issues or
needs that may have contributed to the alleged offending behaviour.

¢ Provides early intervention to reduce likelihood of further offending behaviour.

¢ Provides a swift resolution and reduces contact with the criminal justice system for all
involved.

e Prevents stigmatisation of the person, by avoiding a criminal conviction which may
impact on life chances.

Practitioners — at all stage of the process — must be cautious however of inadvertently
replicating the impact of criminal proceedings within the support that is offered to the
individual. As Richards (2014) warns, if the ambition of DfP is to avoid stigmatisation and
labelling caused by contact with court, whilst addressing the needs of the individual, then
support must be delivered in such a way that achieves that without causing these problems
under a different guise or branding. Similarly, Case and Browning (2021) point to the need
for supports to be delivered at an intensity that matches the needs of the individual, and
which avoids the stigmatisation, alienation, marginalisation and social exclusion that can be
caused by an overly intrusive response.

Moreover, disproportionate and unnecessary use of DfP may contribute to the creeping risks
of ‘mass supervision’ warned of by McNeill (2019) and many others. The admission of an
individual into a system that provides some element of supervision may lead to them being
propelled into the justice system further, should they fail to meet the expectation of those
delivering support. COPFS, local authorities and others should be cautious in the use of DfP
in order not to suck people into a parallel justice system that ultimately leads to up-tariffing
and adverse outcomes.

Other theoretical considerations relate to the age-crime curve: the almost universal tendency
for episodes of offending behaviour to occur most often at certain points in an individual’'s
life. Multiple studies have found that adolescence is the period of life during which an
individual is likely to come into conflict with the law (or, at least, is more likely to be caught),
before reducing sharply and tailing off to a low level as an individual enters middle age. As
this trend has been found by multiple scholars in studies across the globe, it has been
described as “one of the brute facts of criminology” (Hirschi & Gottfredson, 1983 p.555).
Whilst recent studies have seen a slight shift in the peak of this age-crime curve (Matthews
& Minton, 2018) it remains an important factor to consider when responding to children and
young people who have come into conflict with the law. Explanations for this phenomenon
are varied, including links to desistance theory, identity, neurological maturity and socio-
economic status. DfP responds to this by providing additional opportunities for those
younger individuals to continue the development of their lives without the need for a formal
judicial response, during which time they can mature, attain new status and enjoy
circumstances in life which lead to less conflict with the law.

Regrettably there is very little research specifically into DfP in Scotland, and indeed into DfP-
like approaches in other nations (Evans et al., 2022). This point was noted by HMIPS (2023)
in the recent review of DfP, and echoed within recent literature (Gibson & Jardine, 2026). It
may be that justice partners seek to address this significant gap amongst criminological
literature over the coming years in order to provide the evidence of effective, ethical practice
that encourages further investment in this approach.
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2.2 Practice Considerations

Whilst the paucity of research in this area limits the extent to which guidance can be offered,
there are features of DfP - and similar approaches - which have been found to be effective.
At the outset, practitioners ought to remain mindful of the work of Professors Lesley McAra
and Susan McVie who have highlighted the deleterious impact that excessive, unnecessary
contact with formal systems can have; a quasi-formal judicial system must therefore be
avoided (Hartsell & Novak, 2022). Likewise, Mears et al. (2016) and Stubbs et al. (2023)
caution against the inappropriate application of DfP interventions; fearful of net-widening,
inconsistent delivery, and increased conflict with the law, amongst other concerns. Hartsell
and Novak (2022) add to this, suggesting that being inappropriately involved in DfP may
adversely affect participants, whilst Case and Browning (2021) point to evidence of the
efficacy of both radical non-intervention and of minimal intervention.

Research undertaken in England relating to the Turnaround programme - a diversionary
service very similar to DfP - points to several features that were found to contribute to its
efficacy. The voluntary nature was felt to be beneficial, with participants choosing to opt-in to
the service rather feeling compelled to do so, thus avoiding the power dynamics that may
pose a barrier to successful interventions. Likewise, the position on not requiring an
admission of guilt — just as is the case here in Scotland — allowed for meaningful
relationships to be developed and for more open conversations to be held. Dialogue and
relationship building with the child’s parents is also recommended wherever possible. The
success of the service was also attributed to the multi-modal nature of the supports and
services provided, including elements of education, leisure and recreation, employment and
substance use counselling (Turner et al., 2026).

DfP ought not to equate to diverting people away from support that they need. As Bateman
(2020) notes, the minimalist intervention stance should be adopted in order to respect the
potential of children to develop, and to respect their rights. It is not merely an opportunity to
provide respite from the toxicity of contact with police, courts, probationary services and
other well-intentioned, albeit corrosive, actors. Balancing these two subtle positions requires
thoughtful assessment, and the availability of resources with which to provide the bespoke
and tailored response that is called for under current DfP guidance. Practitioners, policy
makers and system leaders should therefore remain cautious regarding inappropriate use of
DfP and other extra-judicial responses to alleged criminality.

That being said, Gibson (2022) has identified features of practice that are known to be
beneficial in this area; thus, the following recommendations are made for those involved in
the process of delivering DfP to children and young people:

o Divert people away from formal systems. The Edinburgh Study of Youth
Transitions and Crime has consistently demonstrated that access to community
activities, education, youth work and other diversionary opportunities have greater
potential to prevent further episodes of offending compared to the stigmatising and
labelling environment of court or a Children’s Hearing. Such resources must be
adequately funded and resourced however, a point explicitly made by McAra and
McVie (2018, 2022) and Bateman (2020).

10


https://assets.publishing.service.gov.uk/media/697a12281d8c53a85d6bd3c6/Turnaround_evaluation_report_final.pdf
https://www.edinstudy.law.ed.ac.uk/
https://www.edinstudy.law.ed.ac.uk/
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o Address underlying needs. Reflecting the adversities that children in conflict with
the law have faced (Schlesinger, 2018) (see Section 5), DfP should address those
needs which contribute to them coming into conflict with the law. It should also
provide opportunities for the participant to access supports which can attend to other
needs such as housing, health and employment. Mooney et al. (2024) argue that DfP
can be a conduit to addressing complex needs, but joint work between services is
essential in order to achieve this.

¢ Avoid net-widening. Gillon (2018) has highlighted the risk of net-widening within
diversionary practice (namely EEI). Similar concerns in relation to DfP have been
voiced by Robertson (2017), who found that DfP was utilised inappropriately on
occasion. Adherence to guidance, adoption of universal supports, and pushing back
against the clamour to ‘do something’ may all be steps to avoid the net-widening
effect that leads an otherwise benevolent system to have unintended consequences
(Gillon, 2018). Support via universal services should be sought, rather than sustained
contact with formal justice services.

¢ Relationships with partner agencies. Identifying suitable cases for DfP often relies
on positive relationships between the various actors in the diversionary chain
(Maglione et al., 2020). As such, developing contact and rapport between
practitioners from Police Scotland, COPFS, third sector and social work services will
enable fluid and open communication that highlights challenges and opportunities for
effective and appropriate diversionary interventions. Designated ‘diversion
champions’ within each of these services - as suggested by Benbow (2019) - may be
one way of achieving this, and of raising the profile of the approach.

o Respect and uphold human rights. Mindful that those under the gaze of the
criminal justice system have often faced multiple difficulties which prevent them from
having their human rights realised (Lightowler, 2020), effective and ethical practice in
DfP ought to address this inequity (Smith, 2021). Importantly, Charles et al. (2024)
note that children’s right to participate should be borne in mind. Respecting and
upholding rights in this context will bring Scotland closer to aligning with a range of
international agreements we are already party to, including UNCRC compliance.

Underpinning effective practice is the need for a culture that views DfP - and other
diversionary approaches - in a favourable light, recognising its benefits to desistance and the
manner in which those in conflict with the law are supported (Evans et al., 2022; McCart et
al., 2022). To this end practitioners, managers, policy makers and organisations should
endeavour to stress the extensive benefits of this approach, and in doing so breed
confidence and familiarity across the justice systems.

2.3 Time limited

Guidance pertaining to DfP highlights the flexibility that is available, with acknowledgement
that for some people a very brief period of support will be required. For others, a more
prolonged period may be necessary, particularly if the needs of the individual are more acute
(Mooney et al., 2024). In each instance a decision needs to be made in respect of the needs
of the individual in question; communication with the relevant Procurator Fiscal (PF) is
required in order to keep them up to date with the developments.
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The 2026 DfP guidance notes that — as a general rule - any period of DfP ought not to last
beyond 3 months in duration for the more straight forward situations (Pathway A), or beyond
nine months for those that are more complex (Pathway B), but that dialogue between the
local authority and COPFS should take place should this be required. While this period can
be extended, it should be the ambition of actors supporting the completion of diversion to
transition people into universal, community services that continue to address their support
needs in order to ensure a continuity of care outside of the justice system; in so doing the
broader aims of rehabilitation, recovery and citizenship are supported.

Whilst these timelines highlight suggested maximum durations that DfP could extend to,
there is no expectation that these periods of support must extend as long as that in each
case. It may be — for example — that a person whose circumstances have been deemed to
be ‘Pathway A’ can be supported in a far shorter period of time. Practitioners can and must
use their professional expertise and judgment to determine when the demands of the DfP
has been achieved and at which point can seek to end their working relationship with the
person.

2.4 Rights

In addition to the empirical benefits of diversionary measures that are evidenced elsewhere
in this section, adoption of diversionary approaches is mandated within international treaties
to which the United Kingdom nations are signatories. For example, the 1985 United Nations
Standard Minimum Rules for the Administration of Juvenile Justice (commonly known as the
Beijing Rules) calls on those supporting children and young people to “use, to the maximum
extent possible, programmes and referral possibilities for the diversion of young persons
from the justice system”, and for the state agencies to use their discretion in diverting
matters away from the judicial process.

Likewise, the 1990 United Nations Guidelines for the Prevention of Juvenile Delinquency
(commonly known as the Riyadh Guidelines) further underline the importance of diversionary
measures for children and young people who are in conflict with the law. Section 58 of said
resolution stipulates that those responding to such individuals “should be familiar with and
use, to the maximum extent possible, programmes and referral possibilities for the diversion
of young persons from the justice system.”

The United Nations Convention on the Rights of the Child (commonly known as the UNCRC)
adds to this; Articles 40(3) and 40(4) make specific reference to the range of supports that
ought to be utilised when a child has come into conflict with the law, and calls for a non-
judicial response to be adopted wherever possible. Moreover, Article 3 of UNCRC calls on
the state to act in the best interests of the child — including those who come into conflict with
the law — and thus those making decisions about diverting a child away from the
prosecutorial arena should be framed within that context. Similar sentiments - and
clarification of operational mechanisms - are expressed within United Nations General
Comment 10 and United Nations General Comment 24. Whilst this does not mandate DfP in
its Scottish form per se, it does call on the state to develop mechanisms which achieve that
end.
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Whilst DfP can assist in realising these rights, Evans et al. (2022) caution against the
assumption that the non-judicial route to support is necessarily a more rights-respecting one.
Supports offered through DfP must meet the needs of those requiring it. This requires
investment and capacity in order to avoid the unintended consequences of neglectful
responses to conflict with the law.

2.5 Practitioner forums

Mindful that practitioners working in DfP often operate within small teams or have limited
contact with others performing a similar role, practitioner forums have been established by
CYCJ which provide opportunities for practitioners to meet, share learning and network.
These have been found to improve the knowledge and capacity of those who attend
(HMIPS, 2023). Find out more about the Forums that are hosted by CYCJ.

3. Decision Making

In Scotland, the decision to prosecute an individual for a criminal offence rests with COPFS.
Decisions on how to respond to any allegation reported for consideration to the PF are
stipulated in the COPFS Prosecution Code and include consideration of the overall
circumstances of the case and the nature of the alleged offence, as well as the impact upon
any victim(s).

3.1 COPFS Decision making

Where it is in the public interest (and having considered all the circumstances of the case)
COPFS has the option to utilise DfP as an option of prosecutorial action in order that a
meaningful intervention can be delivered to address the identified needs and risks for that
individual in a timely manner. Where COPFS guidance requires it, prosecutors will seek
approval from a senior manager for a decision to refer certain types of offences prior to
proceeding to diversion from prosecution. It is a prosecutorial decision as to whether an
individual and offence is appropriate for referral to diversion schemes; therefore, it is
inappropriate for local authorities to have exclusions based solely on the category of offence.

In relation to under 18s reported to the PF, there is a rebuttable presumption that an
alternative to prosecution will be in the public interest and, in cases where an identifiable
need has contributed to the offending, active consideration will be given to referring the case
for diversion.

For any child (which includes all those under 16 and those 16- and 17-year-olds subject to
CSOs and jointly reported) “there is a presumption that the child will be referred to the
Children’s Reporter in relation to the jointly reported offence” (COPFS, 2015:8). Where the
PF has decided that this presumption should be overridden and prosecution is in the public
interest, the following factors are given careful consideration:

o Where a child is 15 years or over and a disqualification from driving may be the likely
disposal of the court
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In all cases:

Where the gravity of the offence is such that the child should be prosecuted on
indictment

Whether there is a pattern of serious offending by the child

Whether there are services within the Children’s Hearings System that are currently
working with the child in relation to their offending behaviour and offending-related
needs, and/or any programmes that the child is involved in that are addressing such
behaviour or needs and the extent of the child’s engagement with those services.

Whether any such services within the Children’s Hearings System could become
involved in working with the child in relation to his/her offending behaviour or
offending-related needs.

Whether any possible decision open to the Children’s Reporter or a Children’s
Hearing is likely to suitably address the child’s needs and behaviour and any risk that
the child may present.

Whether there is likely to be an adverse effect on the victim if the child were to be
prosecuted, and

Any health or developmental issues that may indicate the child’s needs and
behaviour would be best met within the Children’s Hearings System

When the decision has been taken that a jointly reported case will be prosecuted, it would
generally not be suitable for the case to then be considered for diversion from prosecution.
“‘However, in exceptional cases it may be that diversion is the best option for a jointly
reported child” (COPFS, 2015:9).

3.2 Assisting decision making

Police and social work can highlight instances of individuals who they feel may be suitable
for diversion to COPFS. Police should add comments to the Standard Prosecution Report
(SPR) antecedent details section, having considered a range of vulnerabilities such as:
whether the individual has a learning difficulty or mental health issue, their response to the
current matter, parental involvement, education, employment or training, and substance
misuse issues. In addition, police should record in the SPR remarks section whether, in their
view, consideration for diversion may or may not be appropriate.

Social work practitioners will also have a number of opportunities to highlight an individual
who may be suitable for DfP, such as:

When they have been held in custody to appear at court, with direct phone contact to
COPFS being recommended;

Working with individuals who advise they have been charged; or

Through information on Police Concern Forms
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In relation to the latter two scenarios, the COPFS youth diversion e-mail inbox

National CPSCRA-WSA@copfs.gov.uk can be used to highlight possible cases for
consideration of diversion for 16 and 17 year olds and discussion should take place with the
diversion link in the appropriate local authority as to who should flag cases. This should
include information to enable PFs to identify the case and, where possible, the PF number if
known.

Communication with COPFS is encouraged at all stages, both in highlighting an individual
who is suitable for DfP and upon completion. Alternative COPFS email addresses can be
used, depending on jurisdiction; Ctrl + Click the links below to access the relevant email
account:

Eastdiversion; GlasgowDiversion; NorthDiversion; ROWDiversions;
TaysideCentral&FifeCommunityJustice; NorthStrathclydeCommunityJustice;
FiscalWorkOrders.

4. DfP process

The process of delivering DfP follows a prescribed formula, as outlined within newly
published guidance and illustrated below.

4.1 DfP flowchart

Assessed as
Not Suitable

Exit DfP Pathway A Assessed as
Process Referral Suitable

Police ol Prbcurator Intervention Intervention Conclusion of
SPR Fiscal Agreed Commences Intervention

Assessed as Intervention
Suitable Not Agreed

Assessed as

Not Suitable
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The initial stage of the DfP process originates with police officers who should proactively
consider the role that DfP could play in responding to the crime in in question. Within the
Standard Prosecution Report (SPR), they should highlight any factors that could have played
a role in the commission of the alleged offence, such as:

e A physical / mental health need
A dependency-type need (e.g. drugs, alcohol, gambling, etc.)
A learning disability and/or communication support needs
Experience of deprivation/neglect
Welfare needs (for example, homelessness)

Police officers should also include a summary of relevant information relating the person on
the Interim Vulnerable Persons’ Database (IVPD), as well as information about the person’s:
o Attitude to alleged offending behaviour
o Peer interactions/family dynamics
e Caring responsibilities
e Employment/training

Whilst police do not have a role in ultimate decision making over the use of DfP, they are
also encouraged to offer a view within the SPR as to whether or not the individual may
benefit from DfP.

The new 2026 guidance introduced a new process through which DfP is considered. For
those circumstances where it has been determined by COPFS that DfP is suitable then
COPFS will write to the accused person to explain their decision and offer them the
opportunity to voluntarily take part in the process. COPFS will also inform the local authority
of their decision, and will categorise their referral as either Pathway A, or Pathway B.

Pathway A cases are likely to form the vast majority of referrals and in most cases the
Procurator Fiscal will be content that the Local Authority can commence work as soon as a
person is assessed as suitable and accepts the offer of engaging in DfP. If concerns are
noted regarding the individual’s circumstances, their lifestyle or new information comes to
light then this should be communicated to COPFS who may then revisit their decision to
offer DfP.

Pathway B relates to those circumstances that are more sensitive or complex, or where the
allegation is of a more harmful nature. In such instances the Procurator Fiscal will require
confirmation of suitability and a summary of the proposed diversion intervention before
making an ultimate decision regarding the offer of DfP. Pathway B cases are predicated on
the agreement of both the Procurator Fiscal and the Local Authority on the nature and
duration of any proposed DfP intervention prior to commencement in order that the case is
managed effectively and safely in the community.

There is no definitive list of types of case or offence which should be considered as a
Pathway B case, but any allegations of domestic abuse, stalking or sexual offending should
proceed as a Pathway B case.

Following that the local authority (or third sector partner) will undertake an assessment of the
individual and their wider situation, as well as their agreement to participate. It must be noted
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that any information provided by the individual in relation to the alleged offence of which they
were charged during any part of the diversion process cannot be considered by the PF,
should a decision to prosecute be taken at a later stage or if the individual declines to
participate in the diversion scheme. PFs also have discretion in particular circumstances to
waive the right to prosecution as soon as a diversion from prosecution is offered and
accepted.

In both pathways, should COPFS become aware of further information, either following the
referral or during the period of support being provided, such that they deem diversion to no
longer be suitable, they may withdraw this and take a different prosecutorial action. In such
cases they will notify the individual involved and the diversion service of their decision and

mark the case accordingly.

Prior to the individual consenting to participate with any diversion opportunity it is important
they are provided with a full explanation of the process, the decisions they can make and the
potential range of outcomes, which must cover the following:

e It should be clearly explained that they can seek legal advice before deciding
whether to participate in any diversion opportunity.

o The decision to engage with diversion is voluntary and they can choose not to
participate.

e Ensuring the individual understands no information they give within the diversion
process relating to the alleged offence can be used by the COPFS at any time should
they decline, withdraw, or the diversion be unsuccessful. Information provided in
relation to other potential offences which is freely given may be used by COPFS
however.

e Whilst concepts of guilt or innocence are not required, the individual should
acknowledge some degree of responsibility for the circumstances which precipitated
the alleged offence, and a willingness to take advantage of the support offered to
them.

o The expectations of them should they decide to engage, the timeframe for
intervention and the potential outcomes whether this is deemed successful or
unsuccessful.

o That it is the decision of COPFS as to whether a diversion is successful or not,
though the diversion worker will submit a recommendation within their report to aid
the decision-making process.

o Clear explanation regarding where information will be shared in respect of public
protection and/or risk of harm to self and the action likely to be taken.

e The potential impact on disclosure, for the duration of the diversion once completed.

All assessments of children for diversion should reflect the Getting it Right for Every Child
(GIRFEC) practice model as outlined within this section and reflect a holistic understanding
of the child and their wider situation. Assessments should also include:
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o Their understanding of the referral from COPFS and their views of this.

e Their circumstances, thinking and behaviour in relation to the alleged offence, though
details within the SPR must not be shared with the individual due to data protection.

o Their understanding of impact upon others such as victims, family and community.

e The individual’s willingness to be involved in the diversion from prosecution process.
This may include activities such as advice, support, intervention to address needs
and risk, mediation, restorative practices and referral to other agencies. Restorative
practice must be agreed to on a voluntary basis, rather than as part of a mandated

intervention.

e Any support the individual identifies which would be helpful for them to be included in

any diversion.

o Their expectation of the process and outcome of DfP.

4.2 DfP Assessment Report

Once the assessment has been undertaken there are only two options available — suitable or
not suitable - as outlined within the 2026 guidance.

Report notes:

e |[ntervention
Plan

e Timescale of
DfP

In some cases,
the focus of DfP
will be to support
the person’s
ongoing
engagement with

Outcome Circumstances  Pathway A Pathway B
(examples)
NOT . T The Suitability Report is compiled
suirapLe | ® Persondidnot | The Suitability 1\ S ) ool Authority and
attend for Report is compiled !
assessment by the Local T 52 the refef”r.‘g
P d Authority and Procurator Fiscal within 25
* nc?tr?/;):nt ?oes returne dyt o the working days stating reasons for
barticlpaten referring Procurator unsuitability — with particular .
DfP Fiscal within 25 focus on vyhy the ITocaI Authority
* Local Authority | Working days Ir?lgr]:;gz \{I!lzwc;hsat;[ gf?:;ir\]gtly and
information or | stating reasons for safely in the community
assessment unsuitability. ’
indicates
Person is
unsuitable for
DfP
SUITABLE | The Suitability The Suitability The Suitability Report is

Report is retained
by the Local
Authority and
intervention can
commence
immediately.

submitted to the Procurator
Fiscal within 25 working days.
The Procurator Fiscal reviews
the Report and:

e Agrees with the Intervention
Plan OR

e Does not agree with the
Intervention Plan OR

¢ Requests further information

The Local Authority will not
commence intervention until
authorisation has been received
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another agency / from the Procurator Fiscal. A
any sustained reply from the Procurator Fiscal
progress since should be provided within 15
the date of working days.

offence.

People should not be deemed as unsuitable for DfP due to them having already addressed
the underlying factors that have contributed to the offence. To do so would unnecessarily
propel the individuals into the justice system and may lead to them being prosecuted.
Instead, the individual should be regarded as suitable and thereafter a less intensive period
of diversion should be delivered.

When making their ultimate decision over the offer of DfP, prosecutors rely on the expertise
of Local Authority practitioners and considerable weight is given to their professional
judgement. It is therefore vital that those undertaking the assessments of suitability provide
an explanation and rationale for their views, particularly where the person is assessed as
unsuitable. Ultimately the decision as to whether to utilise DfP is one that rests solely with
COPFS.

Once the assessment has been completed an assessment report must be submitted to
COPFS within 25 days of receiving the referral if Pathway B or if deemed unsuitable for
Pathway A. The assessment report should include a view as to whether the individual is
suitable to participate in DfP; it should detail the reasons for this and when intervention is
appropriate, what this will involve (including anticipated timescale) and the intended
outcomes of any support. An outline of existing supports and their level of engagement with
that support will also assist COPFS to make an informed decision. Where the assessment
indicates a level of complexity that would suggest a more sustained period of support, this
should be discussed with COPFS at the earliest opportunity.

Should the person being referred to DfP be a child with an existing Child’s Plan in place,
communication and liaison with existing services and supports is crucial. It may be that a
practitioner outwith the DfP service is best placed to undertake an assessment or provide
the necessary support. Similarly, whilst being subject to a Community Payback Order (CPO)
or other statutory order should not prohibit a referral to DfP, practitioners should liaise with
COPFS and the existing lead professional, to determine who is best placed to provide the
necessary support, and to avoid duplication of efforts. Such information should be included
within the completed assessment report.

It is important to note that the above procedure is likely to change following the
recommendations of the joint inspection into DfP, however at the time of writing the process
remains as it is illustrated here.

4.3 DfP supports

In much the same way as children and young people under the supervision of social work
and third sector through a CSO, CPO or other form of relationship can receive a broad and
varied range of supports, those who are subject to DfP ought to receive tailored and
bespoke care, reflective of their needs and circumstances. Support should respond to the
needs of the individual and may be delivered on an individual or group basis. Support should
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be flexible and delivered in a manner that is effective and meaningful for that individual,
building on their capacity, as well as seeking to reduce the likelihood of them coming into
conflict with the law. Importantly, the economic position of the individuals must be
considered; (Johnson et al., 2025).

Whilst this may involve a combination of methods including cognitive behavioural therapy,
mentoring, practical supports or family mediation, any intervention should be in line with the
Good Lives Model and build on an individual’s capacity and self-autonomy. The intensity and
frequency should not be based on a set programme of time but reflect an individualised
response that is proportionate to that individual’s needs and risks, and mindful of any issues
that may become evident during the intervention period.

Whilst not yet universal, Restorative Justice also features within DfP practice in some parts
of the country (Maglione et al., 2020); as Scotland moves towards the implementation of the
Restorative Justice action plan this is likely to increase in the coming years. Not all areas of
the country are able to access or utilise Restorative Justice interventions at present. Where
this is not possible Restorative Practice should be considered within the range of support
provided. Further information on Restorative Justice and Restorative Practices can be found
in Section 12 of this guide. As previously stated, restorative approaches must only take
place when the person being diverted voluntary agrees to it. Participation through
compulsion is not in line with current practice in Scotland.

Following completion of the DfP support, a report evidencing the level of engagement and
participation relevant to the individual's developmental capacity should be submitted to
COPFS.
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Once the period of DfP support has come to an end a report summarising the work that was
undertaken must be submitted to COPFS by the responsible local authority. There are two
outcomes to any diversion intervention, as outlined in the following table:

agreed standard and
successful outcome(s)
achieved.

the Procurator Fiscal
within ten working
days (of last
appointment) detailing
progress and
outcomes.

Outcome Circumstances Pathway A Pathway B
(examples)
Intervention | ¢ Person did not attend | The Intervention The Intervention
not at all. Report is submitted to | Report is submitted to
completed e Person’s attendance | the Procurator Fiscal | the Procurator Fiscal
was intermittent and | Within five working within five working
e e day§ (of service day§ (of service
. termination) detailing termination) detailing
e Person did not
. reasons for non- reasons for non-
e“ga,g,e with thg compliance. compliance.
activities or achieve
the outcomes
identified in the initial
Assessment Report.
Intervention | All intervention activities | The Intervention The Intervention
completed were achieved to an Report is submitted to | Report is submitted to

the Procurator Fiscal
within ten working
days (of last
appointment) detailing
progress and
outcomes.

The intervention report should focus on the depth of engagement displayed by the individual,
whilst being mindful of their capacity and ability to participate in the support provided.
Reflecting on how the intervention was undertaken, and how the support has addressed the
areas of need and risk from the initial assessment, is crucial. Simply stating the number of
sessions attended provides no analysis or information as to what the individual has taken
from the intervention or contributed to it. Highlighting strengths, whether developing or
existing, and evidence of application of any of the learning from the intervention outwith
sessions should be included. Noting areas of unmet need and attempts to address these - or
limitations to doing so - should also be reflected, and where referrals to other services for
support beyond the diversion period have been made is important. The 2026 guidance
highlights timeframes that must be adhered to in submitting these reports.

Not all those referred to DfP will successfully complete the process easily and some may not
engage at all. It is particularly important that every effort is made to support people to
participate, whether that involves home visits or repeated attempts to engage them, requiring
persistence and tenacity on the part of the workers. A flexible approach is necessary, one
which is transparent, clear about the expectations of the child’s participation, what an
acceptable/unacceptable level of cooperation looks like and which alerts participants to the
consequences of failing to fully engage with the offer of support. How this information is
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explained and the opportunity to remind the individual are both important to their ability to
process and remember; speech, language and communication needs must be considered.

The following should be fully outlined within the report: where the decision was taken to
return a referral to the COPFS (and the reasons why); reflections on any work undertaken by
the individual; steps taken to avoid a lack of engagement and any possible solution.

Once they are in receipt of the completion report COPFS will make a decision as to whether
any further prosecutorial action will be taken, or whether the case is closed. National
guidelines indicate that it is then COPFS’ responsibility to notify both the individual and the
diversion coordinator of the final outcome of the case. Following the completion of any
period of support the individual should be supported to follow up the outcome of their
diversion engagement where this has not been advised to them, as they may not feel
comfortable or confident in contacting COPFS independently.

5. Conclusion

This section has articulated a model of diversionary practice delivered in Scotland through
DfP and highlighted some of the benefits that such an approach can achieve. It has then
touched on the limited research in existence, whilst highlighting trends and developments
within the policy and practice of DfP in Scotland. Drawing on these sources and the learning
CYCJ has gained through practitioner forums, suggestions have been made through which
those working in this area can deliver effective supports.

As a growing element of Scotland’s response to children, young people and adults who
come into conflict with the law, statutory and voluntary bodies will have increased presence
in this field in coming years. It is an approach which carries with it many benefits for the
person accused of causing harm, any victims of the behaviour and for wider society.
Confidence and competency in delivering effective DfP is therefore essential. With further
changes to practice expected over coming years in response to the joint inspection,
practitioners should continue to monitor CYCJ and other partners’ publications to keep up to
date with changes.
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